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IN THE COURT OF DISTRICT JUDGE, SONITPUR AT TEZPUR 
 
Misc.  (Election) Case NO.         :-     56 of 2013. 

 
Present      : Mridul Kumar Kalita, AJS 

District  Judge, Sonitpur 
Tezpur 

Parties  :- Sri Kubir Singh Karki, 
S/O Late Dilmon Karki, 
resident of village Parepal, 
Mouza- Silabandha, 
PO – Gamiripal, 
PS - Jamuguri,  
Dist. Sonitpur, Assam. 

  -vs- 
 
 

1. State of Assam, represented 
by the Chief Secretary, Govt. of 
Assam.  

2.   The State Election 
Commissioner, Assam. 

3. The Deputy Commissioner 
Sonitpur. 

4. District Election Officer, 
Sonitpur. 

 

5.  
 

Sri Tek Bahadur Powrel, 
S/O Late Lok Bahadur Powrel, 
resident of village Katpura, 
Mouza- Silabandha, 
PO – Gamiripal, 
PS - Jamuguri,  
Dist. Sonitpur, Assam. 
 

Counsel for the Petitioner  
: 

Mr. I. Ansari, Advocate. 
 

Counsel for Opposite Parties : Sri K.K. Sarma, Govt. Pleader. 
(for OP No.1 to 4)  
Sri A.K. Mahanta,Advocate (for 
OP No. 5)  
 

Date of hearing  : 25/02/2016 
 

Date of Judgment  : 08/03/2016. 
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JUDGMENT & ORDER 
 

1.   This case was registered on filing of an application, under 

Section 129 (b), read with Section 127 of the Assam Panchayat Act, 1994 

for setting aside the result of election held for the post of President of No. 

2 „Dakhin Silabandha Gaon Panchayat‟ under No. 7 „Na-Duar Anchalik 

Panchayat‟ Constituency of No. 20/19 Barbhagia ZP Constituency with a 

prayer for recounting the result thereof, by Sri Kubir Singh Karki, who was 

one of the candidates in the said Election.  

 

2.     The case of the petitioner, in brief, is as follows:-   

(i)  The petitioner is a citizen of India and voter enrolled 

in the voter list prepared for Panchayat Election under Sl. No. 454 at 

village Parepal of No. 2 Dakhin Silabandha Gaon Panchayat under No. 7 

Na-Duar Anchalik Panchayat Constituency of No. 20/19 Barbhagia ZP 

Constituency in the district of Sonitpur (Assam).        

(ii) The petitioner was nominated as Indian National 

Congress (I) candidate with “hand” as his symbol for the election to the 

post of President of No. 2 Dakhin Silabandha Gaon Panchayat under No. 

7 Na-Duar Anchalik Panchayat Constituency of No. 20/19 Barbhagia ZP 

Constituency.    

(iii)  The nomination papers of the petitioner, 

respondent No. 5 and also other contestants were accepted by the 

Returning Officer for the said election after due scrutiny. The 

respondent No. 5 of this case also contested the said election for the 

same constituency as the candidate of Assam Gana Parisad with 

“Elephant” as his election symbol.    

(iv)  On 06-02-2013, the election was held and the votes 

were counted on 14-02-13 and the result of the election declared early 

morning on 15-02-2013 declaring the respondent No. 5 as elected from 

the said constituency.  

(v) During counting of ballot papers of No. 2 Dakhin 

Silabandha Gaon Panchayat Constituency, a man climbed to the roof of 
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the said counting Hall No. 8 and tried to commit suicide, having come to 

know about the incident, the Superintendent of Police, Tezpur along 

with police force and BSF rushed to the spot entered in the Hall No. 8 

and sent the counting agents and officers outside the room causing a 

chaotic condition for about one hour in the counting hall for which, a lot 

of pandemonium happened in the process of counting which was 

witnessed by everybody present there. As such, the counting process 

was badly affected.      

(vi) After completion of counting of the ballot papers, 

the counting Officer declared the petitioner as winner, but when the 

petitioner asked the Certificate, the same Counting Officer after some 

time most arbitrarily told the petitioner that the petitioner lost the 

election for a minimum margin of votes and also refused to show the 

counting sheets, misbehaved the petitioner and throw him out of the 

room. This shows that Counting Officers appeared to have acted in 

collusion with the respondent No. 5 and his agent. Had the ballot papers 

been counted properly, the result of the election would definitely have 

gone in favour of the petitioner.   

(vi) On 15-02-13 the petitioner filed an application 

demanding recounting of ballot papers before the Returning Officer. 

After receipt of the said petition, the Returning Officer verbally promised 

the petitioner to do needful but the Returning Officer neither recounted 

the ballot papers nor passed any order in this regard. Thereafter, on 18-

02-2013, the petitioner again filed a petition before the District Election 

Officer, Sonitpur, but same was again not paid any heed to.  

(vii) The petitioner has alleged that many ballot papers 

were improperly accepted in favour of the respondent No. 5 and many 

ballot papers which were in order and in favour of the petitioner were 

illegally and improperly rejected by the Counting Officer.  If the 

recounting is ordered and the same is diligently done observing all the 

required formalities, the election result will definitely go favour of the 

petitioner as the petitioner as per the so-called prepared result sheet 

was defeated by only 35 votes.  
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(viii) That the petitioner applied for the certified copies 

of the original counting sheets, result sheets and the order passed 

against the petition dated 18-02-2013, but the authority concerned 

supplied only the final result sheets and failed to supply the other 

certified copies as prayed for. The result of the election in the aforesaid 

constituency is thus illegal, improper, null and void as the respondent 

No. 5 has been illegally declared elected from the said constituency.   

   Under the aforesaid circumstances, the petitioner has 

challenged  the result declared by the Returning Officer on 15-02-13.  

 

3.   The Opposite Party No. 3 on behalf of OP Nos. 1, 2 and 4 

contested this case by filing written objection jointly, stating inter-alia that 

the election was held on 06-02-2013, votes were counted on 14-02-2013 

and the result of the election was declared on 15-02-2013 declaring the 

OP No. 5 as elected from the constituency No. 20/19 Barbhagia Zila 

Parishad Constituency are facts and admitted by the opposite parties. OP 

No. 3, in its objection petition, admitted that when the counting was 

going on in the evening of 14-02-2013 one of the ZP member suddenly 

climbed up the Commerce Building and the security personal, fire service 

personnel and others went to the open space where that person had 

climbed, through counting Hall No.1, however, it is stated that proper 

announcement was made in the Courting Hall and all concerned were 

requested to keep their attention on counting and maintained calm. 

Accordingly, everyone present responded to the call and made way to the 

security and fire brigade personal without making any hindrance. 

Thereafter the man was taken away from there and the counting of votes 

continued in the counting hall and it was completed peacefully. There was 

no complaint from on any quarter in this regard. It has also stated that 

counting Officer conducted counting of votes properly as per law and the 

petitioner got 2842 valid votes and the respondent No. 5 got 2887 votes. 

It has also been stated that no verbal announcement was made through 

public address system declaring anyone as winner. These Opposite 

Parties also denied that the petitioner filed a petition on 18.02.2013 for 

recounting of ballots papers. It has also stated that the other 
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statements/allegations made in the petition filed by the petitioner, are 

baseless, false and deliberate lies and all are denied by these opposite 

parties. It is stated that Counting of votes was done properly and legally 

and there was no wrong or illegality in counting of votes and declaration 

of result. Therefore, these Opposite parties prayed for dismissal of the 

election petition with cost.  

 

4.   The OP No. 5 has also contested this case by filing 

written objection stating inter-alia that the petitioner has no cause of 

action to file the petition and the petition has been filed without any valid 

ground. The allegations made in the petition are imaginary, speculative 

and based on surmise and supposition and is not maintainable in its 

present form. It has also been stated that no such incident occurred 

inside the counting hall affecting the counting of votes in any manner. 

This Opposite Party also countered all the allegations and has stated that 

the counting of votes was conducted in proper manner and the 

respondent No. 5 was declared as winner with a margin of 35 votes and 

considering that this was a Panchayat Election this margin cannot be 

regarded as small margin. This Opposite Party also prayed for dismissing 

the Election Petition with cost. 

 

5.  The petitioner, in support of the averments made by him, in his 

petition, adduced the evidence of 3 (three) witnesses namely, Sri Kubir 

Sing Karki, i.e. the petitioner himself as PW 1, Sri Chandrabir Pare as PW 2 

and Sri Bhakta Chetry as PW 3. He has also exhibited 6 (six) documents 

namely, the Identity card as contesting candidate for election to the Gaon 

Panchayat President from the No. 2 Dakhin Chilbandha Gaon Panchhayat 

Constituency as Ext. A, the petition dated 15-02-2013 filed by election 

agent Sri Chandrabir Pare as Ext. B, the petition dated 18-02-2013 filed by 

the petitioner to the Deputy Commissioner as Ext. C, form of appointment 

of election agent (proved in original) as Ext. D, Petition dated 22-05-2014 

filed by the petitioner as Ext. E and the petition dated 21-01-2015 filed by 

the Office Deputy Commissioner as F. Thought the petitioner adduced 

evidence on affidavit of three witnesses, however, only petitioner 
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presented himself before this Court for cross examination, other two 

witnesses failed to turn up for cross examination. Hence, their evidence on 

affidavit is not taken into consideration. The contesting Opposite Parties did 

not adduce any evidence.    

 

6.   The point to be determined in this case is:-  

 (i) Whether he election petition filed by the petitioner is 

maintainable in the present form? 

 (ii) Whether the election of the opposite party No. 5 for 

the post of President of No. 2 Dhakin Silabandha Gaon 

Panchayat under No. 7 Na-duwar Anchalik Constituency of 

20/19 Barbhagia District Council constituency is liable to 

be set aside for irregularity, illegality/impropriety in 

counting of votes as well as other corrupt practice which 

materially affected the result of elections? 

 (iii) Whether the election petitioner is entitled to get any 

relief in this case? 

 

7.  I have perused the averments made in election petition filed by 

the petitioner, the objection filed by the contesting Opposite Parties as well 

as the evidence on record. I have also heard the learned counsels for both 

the parties.  

 

8.  Though the Opposite Parties have not adduced any evidence in 

this case, however, this Court has to see as to whether the petitioner has 

been able to prove the allegations leveled in this election petition regarding 

the irregularity/illegality in counting of votes. As already stated 

hereinabove, though the petitioner adduced evidence on affidavit of three 

witnesses including him, the other two witnesses namely, Sri Chandrabir 

Pare and Sri Bhakta Chetry did not turned up for the purpose of cross-

examination hence, their evidence on affidavit is not taken into 

consideration. PW 1, who is the petitioner himself, has, in his evidence on 

affidavit, reiterated the facts which he has stated in his election petition. 

He has stated that during the counting of ballot papers when a man 
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climbed on the roof of the counting hall and try to commit suicide lot of 

pandemonium and as a result of which the counting processes was badly 

affected. He has also stated that ballot papers were improperly accepted in 

favour of the respondent and those which were in order to his favour were 

illegally and improperly rejected. He has also stated that after completion 

of counting of ballot papers the Counting Officer declared him as a winner 

in presence of election agents and other people present there. When he 

asked for the certificate the same Counting Officer after some time most 

arbitrary told him that he lost the election. He has also stated that his 

election agent Sri Chandrabir Pare demanded recounting of ballot paper by 

filing a petition before Returning Officer on 15.02.2013 however, after 

receipt of the said petition the Returning Officer verbally promised him that 

he will do the needful but nothing was done to the said petition. It has also 

stated that on 18.02.2013 the petitioner filed another petition before the 

District Election Officer praying for recounting of ballot paper however, 

nothing was done in respect of that petition also. 

  During cross-examination PW 1 has stated that the Counting of 

ballot paper was properly done and he was declared as winning candidate 

by the Counting Officer. He has also stated that till he was declared as a 

winning candidate no anomaly was there in counting. He has also stated 

that he had two counting agents inside the counting hall. He was asked 

many other suggestive questions by the ld. counsel for the opposite parties 

and all those answered in negative by this witness. 

   

9.   Learned Counsel for the petitioner has also submitted, during 

argument, that due to pandemonium which was created, when a person 

went up to the roof of the election hall, the process of counting was 

severely affected. He has also stated that during the proceedings of this 

election petition he had prayed for calling for the hand written records of 

table wise counting of votes from the Deputy Commissioner, Sonitpur, 

however, said records could not be furnished by the Deputy Commissioner 

and ultimately it was found that the said records were missing. Learned 

Counsel for the petitioner has also submitted that the Deputy 

Commissioner also formed an enquiry committee headed by Executive 
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Magistrate Smti Liza Talukdar and the said committee also could not traced 

out the records and it was informed to this Election Tribunal by the Deputy 

Commissioner that hand written records of table wise counting of votes 

and Form No. XXVIII (B) could not be traced out. Hence, Learned Counsel 

for the petitioner submitted that adverse interference should be drawn 

against the manner in which the counting of votes was conducted and for 

that reason alone recounting should be ordered. Learned Counsel for the 

Respondent No. 5 has submitted that by merely filing an election petition 

recounting may not be ordered by the Election Tribunal, some specific 

allegations in disruption of election process has to be there to justify 

counting of votes. A sweeping remark of impropriety and illegality in 

election process is not sufficient to justify the recounting the votes. 

Learned Counsel also submitted that the Counting Officer is not authorized 

to declare the election result as has been alleged by the petitioner. It is 

only the Returning Officer, who declares the election result in proper 

format and therefore, the submissions of the petitioner that he was 

declared as a winning candidate by the Counting Officer in the counting 

hall itself should not be taken into consideration. Learned Government 

pleader who appeared for opposite party No. 1 to 4 has also submitted that 

the petitioner has failed to plead material facts which could have justified 

interference by this Court in the election process. He has also stated that a 

sweeping remark about irregularity and illegality  in counting process as 

has been done in the instant case is not sufficient to justify interference by 

the Election Tribunal. In this regard he has cited rulings of Hon‟ble Gauhati 

High Court in “Ningthoujam Binoy Singh and Anr-Vs-Radhabinod 

Koijam and Ors.” reported in  2001 (3) GLT 254, “Anup Phukan -Vs- 

Ishyam Mewara and Ors” reported in 1998(3) GLT 178 & in  

“Simanchal Digal-Vs-Gunin Hazarika and Ors.” reported in 2002 (3) 

GLT 715. I have gone through all the judgments thoroughly. It would not 

be out of context to quote the observations of Hon‟ble Supreme Court of 

India in “Mahendra Pal -vs- Shri Ram Dass Malanger and Ors” 

reported in (2002) 3 SCC 457, wherein, while reiterating the principles 
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on which recounting can be ordered,the Apex Court  has observed as 

follows: 

“The law on this aspect is well settled. While dealing 

with similar contention, this Court in R. Narayanan v. 

MANU/SC/0351/1979: S. Semmalai and Ors.  [1980] 

1 SCR 571 held that election, being a technical 

matter, the authorities choose experienced persons 

to do the counting and took every possible care to 

see that the members of the staff do not commit any 

error. Moreover, the relief of re-counting cannot be 

accepted merely on the possibility of there being an 

error. The Court observed, "it is well settled that such 

allegations must not only be clearly made but also 

proved by cogent evidence." The Court also held that 

the margin by which the appellant succeeded was 

very narrow. This was undoubtedly an important 

factor to be considered but would not by itself vitiate 

the counting of votes or justify re-counting by the 

court. Thereafter the Court referred to earlier 

decisions and held (in para-26 thus:-- 

"The court would be justified in ordering re-count of 

the ballot papers only where: 

(1) The election petition contains an adequate 

statement of all the material facts on which the 

allegations of irregularity or illegality in counting are 

founded; 

(2) On the basis of evidence adduced such 

allegations are prima facie established, affording a 

good ground for believing that there has been a 

mistake in counting; and 

(3) The court trying the petition is prima facie 

satisfied that the making of such an order is 

imperatively necessary to decide the dispute and to 
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on complete and effectual justice between the 

parties." 

“Anup Phukan -Vs- Ishyam Mewara and Ors” reported in 1998(3) 

GLT 178 Hon‟ble Gauhati High Court, while reiterating the principles, laid 

down by various decisions of the Apex Court, on which recounting can be 

ordered, has observed as follows: 

“The law on the point of recount has by now been 

well settled by the Apex Court by series of decision 

from which the following principles are culled out: 

i) a recount is not granted as of right but on evidence 

of good grounds, or pleadings that there has been an 

error on the part of the Returning Officer in improper 

rejection of valid votes or improper reception of 

invalid votes, the Petitioner is to prima facie establish 

that the errors are of such magnitude that the result 

of the election so far as it relates to the elected 

candidate is materially affected; 

ii) secrecy of ballot is sacrosanct and should not be 

allowed to be violated on frivolous vague and 

indefinite. Before inspection is allowed, the 

allegations made against the elected candidate, must 

be clear and specific supported by adequate 

statement of material facts; 

iii) the Court must be prima facie satisfied that the 

order to grant prayer for inspection it is necessary 

and imperative to do full justice between the parties; 

iv) the direction conferred on the Court should not be 

exercised in such a way as to enable the Petitioner to 

indulge in a wrong inquiry with a view to fish out 

materials for declaring the election void.” 

From above it becomes clear that adequate statement of all the material 

facts on which the allegations of irregularity or illegality in counting are 

founded has to be the in the election petition. In the instant case though 

the election petitioner has alleged that due to the pandemonium created in 

the counting hall, the counting of process was effected, however, when the 

election petitioner was cross-examined, as PW-1, he has stated that “the 
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Counting of ballot paper was properly done”. He has also deposed that “till 

he was declared as a winning candidate no anomaly was there in counting”. 

Thus, from the statement of the sole witness, who deposed in this case, it 

becomes clear that the counting was not be affected by any incident and it 

was properly done. Now, the allegation that the counting officer declared 

the present petitioner as the winning candidate has to be looked in to. The 

submission made by Learned Counsel for the respondent No.5 that the 

counting officer has no business to discuss the election result cannot be 

ignored. It is the duty of the Deputy Commissioner, u/s 44(7) of the Assam 

Panchayat (Constitution) Rules 1995 to declare the election result in the 

proper format, which he appears to have done. On perusal of the copy of 

result sheet in Form XXIX [B], which is available in the case record, it 

appears that booth wise counting the ballot papers was done and the 

petitioner got 2842 valid votes whereas the respondent No. got 2887 valid 

votes. Mere allegation that the counting officer declared the petitioner as a 

winning candidate is not enough, as for the principle laid down by the Apex 

Court and discussed herein before, to justify interference  by this election 

Tribunal and order recounting of votes. Further, the allegation that some 

ballot papers were improperly accepted in favour of the respondent and 

those which were in his favour were illegally and improperly rejected also 

could not be proved by any reliable evidence by the petitioner. Making a 

sweeping remark of impropriety and irregularity in counting process without 

any credible evidence to prove the same, does not justify interference by 

this Election Tribunal. In this case, it is stated by the petitioner that he had 

two election agents inside the counting hall, however no counting sheet, or 

notebook any other document maintained by the counting agents have 

been produced before this tribunal to even doubt that the result declared 

by the returning officer was at variance with what was found by the 

counting agents of the petitioners during the counting process inside the 

counting hall. Failure on the part of the Deputy Commissioner, Sonitpur to 

furnish hand written record of table wise counting of votes of the election 

in question, in itself, and does not justify interference by this Tribunal, as it 

is for the election petitioner to prima facie establish the allegations made by 

him in the election petition, he cannot be allowed, in absence of any 
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specific allegation of irregularity, to indulge in casual inquiry with a view to 

fish out materials for declaring the election void. On the basis of the 

general statements and allegations of the petitioner without any prima facie 

material to substantiate the said allegation, the election process cannot be 

interfered with and recounting of Votes cannot be ordered. In the 

considered opinion of this Tribunal, the present election petitioner has 

failed to establish the allegations leveled in his election petition by adducing 

cogent evidence. 

10.   For the reasons stated hereinabove, the election petition filed by 

the present election petitioner is dismissed on contest with cost. The cost 

shall be realised from the security deposit of Rs 2000/- submitted by the 

election petitioner as per Rule 54 of the Panchayat (Constitution) Rules 

1995 read with section 117(1) of the Representation of the People‟s Act 

1951. 

   Given under my hand and seal of this court on this the 8th day of 

March, 2016.  

 

 

                   (M.K. Kalita) 
              District Judge, 
             Sonitpur,Tezpur.
  

 
 
Dictated and corrected by me. 
 
 
 
 
  (M.K. Kalita) 
District Judge, 
Sonitpur, Tezpur. 
  
 
Typed by me. 

(R. Hazarika),steno  


